REPORT OF THE FIFTH MEETING OF THE NEGOTIATING COMMITTEE ESTABLISHED BY THE FRAMEWORK AGREEMENT FOR THE CREATION OF A FREE TRADE AREA BETWEEN MERCOSUR AND SACU

Brasília, 29 September – 1 October 2004

1. MERCOSUR and SACU met in Brasília, on 29 September to 1 October 2004 for the Fifth Negotiating Round of the Preferential Trade Agreement (PTA). The MERCOSUR delegation (Annex I) was headed by Ambassador Regis Arslanian, Director of the International Negotiations Department of the Ministry of External Relations of Brazil. The SACU delegation (Annex II) was headed by Mr. Xavier Carim, Chief Director for Trade Policy and Negotiations, Department of Trade and Industry of the Republic of South Africa.

2. MERCOSUR welcomed the SACU delegation to Brasília and reaffirmed its commitment to conclude the PTA negotiations in 2004, in order to allow for the Agreement to be signed during the XVII MERCOSUR Council Meeting, to be held in Brazil, on 17 December, 2004. SACU reiterated its commitment to conclude the negotiations in time for the signing of the PTA on the date proposed by MERCOSUR and expressed its expectation for a positive outcome in the present round of negotiations. 

3. As host to the Fifth Negotiating Round with SACU, Ambassador Celso Amorim, Minister for External Relations of Brazil, received the negotiators on September 30 for discussions on the bilateral relations between MERCOSUR and SACU. The meeting allowed for a constructive and positive interchange of views on topics of mutual interest, in particular, on the positive prospects for concluding the present negotiations for a PTA in 2004.

4. SACU presented to MERCOSUR a proposal for a protocol on mutual administrative assistance on customs matters.  MERCOSUR conveyed to SACU informal notes on the automotive and sugar sectors. 

5. Upon agreement on the work programme for the negotiating meeting (Annex III), the following topics were addressed:

Main Text of the Preferential Trade Agreement

6. The Parties adopted the main text, as amended during the informal meeting in São Paulo on 16 June 2004, as the basis for discussions in the Fifth Round of Negotiations between MERCOSUR and SACU.

7. The progress made on the main text of the PTA is reflected in the text dated 1 October 2004, attached as Annex III
Product Lists

8. MERCOSUR and SACU held a general exchange of views on the methodology and parameters for the exchange of offers, including a possible timeframe. Both sides recognised the importance of the timely presentation of their offer lists and agreed that negotiations on this subject matter should aim at overall balanced market access for MERCOSUR and SACU.

9. The Parties discussed the range for the margins of preferences to be accorded to products covered in the PTA. There was agreement that the minimum preference to be applied on the products included in the offer lists is 25%. It was understood that some exceptions to this general rule would be acceptable. As an intermediate level, MERCOSUR and SACU agreed on using a 50% margin of preference. A third category of products would receive margins of preference of 100%.

10. As a general principle, MERCOSUR proposed a 100% margin of preference to be accorded by both sides to products that have zero applied tariff rates, in order to bind the bilateral market access for those products at present tariff levels. It was also willing to consider favourably 100% preference to products with very low applied tariffs. SACU affirmed that it was prepared to offer 100% preference on a unilateral or reciprocal basis to a number of the products requested by MERCOSUR.

11. The Parties undertook to consider reciprocal preferences on a case by case basis primarily where the requests are in the same tariff lines. MERCOSUR identified approximately 1100 tariff lines present on both side's request lists. SACU noted that offensive and defensive interests could differ on particular products. 

12. It was agreed that the margins of preference will be granted on the applied most favoured nation (MFN) tariff rate of the Parties.

13. Both sides concurred that it was desirable to have a general balance on the number of products on each side´s offer list. MERCOSUR and SACU agreed that they should aim at including 800-1000 products in their respective offer lists. Both sides noted the need to conclude internal consultations on the request lists to determine the number of product lines on which offers will be made. They noted the importance of maintaining close contact on progress before the exchange of offer lists.

14. Without prejudice to quota arrangements under other international trade agreements, it was agreed that quotas should not form part of the PTA.
15. It was mentioned that greater collaboration between their respective automotive sectors would be useful in order to promote trade between MERCOSUR and SACU. The Parties indicated the possibility of addressing this matter as a separate protocol to the PTA.  Both sides agreed that additional discussions on the subject matter could be undertaken at the next negotiating meeting.

16. The Parties agreed that the simultaneous exchange of initial offers will take place on 29 October 2004. 

Rules of Origin

17. MERCOSUR presented preliminary comments on the proposal submitted by SACU and requested clarifications regarding specific points on the text. Given the limited scope and nature of the PTA under negotiation, as well as the agreed timeframe for concluding the Agreement, it indicated its preference for a general approach to rules of origin rather than the more detailed proposal by SACU, which MERCOSUR considers more appropriate for a free trade area. SACU explained that its proposal was intended as a framework not only for the PTA, but also for the envisaged free trade area.

18. SACU stated that it is putting into place mechanisms for the establishment of a single origin within the customs union. 

19. Regarding the general architecture for rules of origin, SACU pointed out that although there were differences in approach, many of its product specific rules are compatible with the MERCOSUR general rule of origin (change of tariff heading or ad valorem criteria).

20. The discussion allowed for a positive exchange of views, as well as on important principles that underpin the respective texts. The following topics were addressed in the meeting: 

· general compared to product specific rules,

· the issuing and control of origin certificates, 

· language used on the certificates, 

· free movement of goods, 

· fungible materials, 

· neutral elements,

· temporary exportation for processing,

· basis for ad valorem percentage rule.

21. MERCOSUR took note of the issues raised by SACU on free movement of goods within MERCOSUR and informed SACU of the internal work in progress to remove barriers to trade within the customs union.

22. MERCOSUR undertook to provide SACU with additional information on its system for issuing and control of origin certificates, including the delegation instrument between the governmental and private bodies involved in issuing the certificates. MERCOSUR confirmed that the instrument was issued as a governmental regulation at administrative level.

Safeguards

23. The progress made on the safeguards text is reflected in the text dated 1 October 2004, attached as Annex IV.
Dispute Settlement

24. The text of dispute settlement was discussed and some amendments were made as reflected in the text dated 1 October 2004, attached as Annex V. Notwithstanding these discussions, the Parties will reflect further on the structure of this text, based on a flow chart of the mechanism, as presented by SACU. MERCOSUR will prepare a new text taking into account the flow chart and the discussions during this meeting, including other models of dispute settlement mechanisms referred to in the discussions. 

25. MERCOSUR distributed a Non Paper on the differences between Signatory Party and Contracting Party, attached as Annex VI, as requested by SACU at the Fourth Negotiating Round in Pretoria, in April 2004.

Conclusions

26. The Parties considered it important to hold two additional meetings before the MERCOSUR December Council, in order to conclude negotiations on the PTA. The Parties agreed to consult as soon as possible to set the dates for these meetings, that should last at least 3 full days. 

27. SACU expressed its gratitude to MERCOSUR and to the government of Brazil for hosting the Fifth Round of Negotiations.

Done in Brasília, on 1 October, 2004

