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Mercosur-SACU: Contracting Parties and Signatory Parties

At the Mercosul-SACU informal meeting, held in São Paulo, in June 16th, 2004, SACU indicated the need of clarifications about who would be the “parties” in the legal texts of the agreement under negotiation, and the implications for the implementation of the agreement, in particular the dispute settlement mechanism. In order to have a basis for this discussion, Mercosur committed to present written comments on this subject.

2.
As we deal with an agreement between two trade blocs, such clarifications are necessary because of the nature and the level of integration of Mercosul and SACU, which imply that the implementation of the agreement will be undertaken, in some measure, by the Member States. This means that Mercosur and SACU negotiate as blocs, but the obligations resulting from this agreement (including the administration of the tariff preferences) will depend on the individual action of each country in Mercosul and in SACU, through their national bodies. The Preferential Trade Agreement shall include commitments in areas where Mercosur and/or SACU do not have common policies.

3.
On the Mercosur side, the number of competencies that are exclusive of the customs union is not high. Mercosur is mostly intergovernmental. Nonetheless, there are cases in which the Member States must act exclusively as Mercosur, such as negotiating trade agreements with third countries (Common Market Council Decision 32/2000). Moreover, future evolution in the level of integration tends to strengthen the competencies of the Mercosur institutions, not to weaken them.

4.
Thus the “parties” could be defined as, on the one side, SACU and/or its Member States, in their respective areas of competence, and, on the other side, Mercosur and/or its Member States, in accordance with their respective areas of competence.

5.
The agreements negotiated by Mercosur with Chile and Bolivia, both under the LAIA umbrella, established a pattern that has been used in all latter agreements. A difference is made between “signatory” parties (the Governments of the countries involved) and “contracting” parties (Mercosur and the country or bloc it negotiates with)

.
6.
The distinction between “contracting” party and “signatory” party is reflected in the legal texts under negotiation between Mercosur and SACU, according to the respective competencies for each subject area. With respect to the annex for dispute settlement, the parties to a dispute can be either contracting party vs. contracting party, contracting party vs. signatory(ies) party(ies), or signatory(ies) party(ies) vs. signatory(ies) party(ies), depending on the dispute and the competencies involved in the dispute. In this sense, the Mercosur proposal for Article 3 of the Dispute Settlement Annex is:

“For the purposes of this Dispute Settlement Procedure, can be parties to a dispute:

· Mercosur and SACU;

· one or more Member States of Mercosur and one or more Member States of SACU; 

· one or more Member States of Mercosur or SACU and Mercosur or SACU.”
